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• Health & Welfare benefits focus ςthe fastest growing 
piece of the compensation pie

• Emphasis on federal regulations

• Not extending to employment law

• But still plenty to cover!
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• Definition of spouse and dependent

• Domestic partner definition: same/opposite sex 

• Number of days allowed for mid-year enrollment

• Length of waiting period

• Definition of active employee

• Look at all contracts ςnot just medical

• Open enrollment vs. late enrollment penalty

ACTION: Review & apply
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• To whom are they distributed?

• Distribution methodology

• Content of enrollment materials

• Content of enrollment forms

ACTION: Audit against rules
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• Imputed income/definition of dependent

• Domestic partners affidavit

• Smoking status affidavit and the health status 
reasonable alternative

• Declinations of coverage

• Pre-tax election forms

ACTION: Review & apply
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• COBRA General Notice

• Notice of Special Enrollment Rights

• ²ƻƳŜƴΩǎ IŜŀƭǘƘ ŀƴŘ /ŀƴŎŜǊ wƛƎƘǘǎ !Ŏǘ

• HIPAA Privacy Notice

• Notice of Preexisting Condition Exclusion

• Medicare Part D Notice to participants

ACTION: Audit against rules
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• ²ƻƳŜƴΩǎ IŜŀƭǘƘ ŀƴŘ /ŀƴŎŜǊ wƛƎƘǘǎ !Ŏǘ

• Medicare Part D Notice to participants

• HIPAA Certificates of Creditable Coverage

• HIPAA Privacy Notice of Availability

• Written Plan Amendments 

ACTION: Audit against rules
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• Medicare Part D Notice to CMS

• Form 5500

ACTION: Audit against rules
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• Benefits

• Rates

• Bundling

• Administrator

• Permitted elections

ACTION: Audit against rules
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• Election rules and procedures

• Premiums, Dependent Care, Health Care Expenses

• Limited v. Full Scope

• Grace period

• Forfeitures

• Administrator

• Nondiscrimination testing

ACTION: Review & apply
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• Pregnancy Discrimination Act (PDA)

• Mental Health Benefits

• ²ƻƳŜƴΩǎ IŜŀƭǘƘ ŀƴŘ /ŀƴŎŜǊ wƛƎƘǘǎ !Ŏǘ

• Newborns and Mothers Health Protection Act

• Pediatric Vaccines

• Coverage for Adopted Children
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• HIPAA Portability
ÁPreexisting condition limitation

ÁActively-at-work

• HIPAA Special Enrollment

• HIPAA Nondiscrimination

• Helpful Resource: DOL ERISA Part 7 Checklist 
http://www.dol.gov/ebsa/pdf/CAGAppA.pdf
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• Incentive cannot be dependent on the outcome unless 
meet wellness program criteria.

• Also consider:
Á5 elements of wellness compliance

ÁDOL wellness checklist:                
http://www.dol.gov/ebsa/pdf/fab2008-2.pdf

We want to offer a smoking cessation program. Employees 

who go through the program and actually quit smoking will

qualify for a discount on medical premiums. Will it work? ?
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• All plans must be aggregated for calculating imputed 
income.

How many plans do we have (including basic and 

supplemental coverage)?  Which plans cover 

key employees? ?
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• Age banded rates should be based on actuarial 
factors using 5 year age brackets.

Do any of our plans base contributions on employee’s 

age? ?
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• Federal law prohibits discriminating against HMOs 
financially.  Look at the safe harbors for determining 
HMO contributions.

How do we determine HMO contributions?

?
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• Group health plans are required to always be primary 
payers for active employees (Medicare secondary). 
LƴŎŜƴǘƛǾŜǎ ǘƻ ŜƴŎƻǳǊŀƎŜ ŜƳǇƭƻȅŜŜǎ ǘƻ ǿŀƛǾŜ ŜƳǇƭƻȅŜǊΩǎ 
plan in favor of Medicare are illegal.

• Group health plans must offer employees over and under 
age 65 the same benefits.

Can we incentivize Medicare-eligible employees 

to take Medicare and decline our plan? ?
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• Incentives to encourage employees to not enroll or 
ǘŜǊƳƛƴŀǘŜ ŎƻǾŜǊŀƎŜ ǳƴŘŜǊ ǘƘŜ ŜƳǇƭƻȅŜǊΩǎ Ǉƭŀƴ ƛƴ 
favor of TRICARE are illegal.

• TRICARE-eligible employees must have same right to 
elect group health coverage as any other employee.

Can we incentivize Tricare-eligible employees 

to take Tricare and decline our plan? ?
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• Under USERRA, an employee on leave for uniformed 
service has the right to elect up to 24 months of coverage 
continuation.

• DOL USERRA poster: 
http://www.dol.gov/vets/programs/userra/USERRA_PRIVATE.pdf

Don’t I just have to offer the same benefit as COBRA to 

employees on military leave? ?
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• Eligibility requirements/affidavits

• Required to enroll within a certain period?

• Premium treatment regarding tax requirements

• Domestic partner dependents

• COBRA considerations

• Contribution treatment

• W-2 reporting
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• State mandated insurance benefits ςno

• State mandated coverage (such as state STD) ςyes

• State or municipality mandated employer pay-or-play 
ςyes, for now. 

Our policies are written in WA. Do we need to worry 

about other states’ requirements? ?
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• Possibly.  Plan administrators must use a method of 

distribution that is "reasonably calculated to ensure actual 

receipt of material by plan participants and beneficiaries" 
and "likely to result in full distribution.”

Can we post our SPD online and distribute to employees 

via a link in an email? ?
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• Plan Document
ÁOne document or a combination

ÁSeparate plan documents for insured and self-funded benefits

ÁPlan document requests

ÁContent

ÁAmendments

• Summary Plan Description (SPD)
ÁContent

ÁDistribution methods
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• Will it reach the covered spouse?  

Can we distribute the COBRA Initial general Notice to 

employees at the office – either in hard-copy or by email? ?
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• COBRA Election Notice

• Procedures for notifying plan of qualifying event

• Notice of conversion rights

• Distribution of Certificates of Creditable Coverage

• Distribution of required additional notices

• Procedures for notifying qualified beneficiaries

• Special situations
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• Check your plan document, but you will probably 
need to move him onto COBRA after an initial 
disability time period equal to the FMLA time period.

A long-term employee has gone out on disability leave. 

Can we just leave him on the plan as an active employee??
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• Other areas of potential pitfalls:
• Spouse separation vs. divorce

• Dropping coverage mid-year (under the plan and under the 
Section 125 rules) 

© 2008 Gallagher Benefit Services, Inc.



• .Ŝǎǘ ǘƻ ƘŀǾŜ ŀƴ ŀŘǾŀƴŎŜ ŀƎǊŜŜƳŜƴǘΦ /ŀƴ ǳǎŜ άŎŀǘŎƘ-ǳǇέ 
payment option (even without an advance agreement)

• Cannot terminate them off coverage unless you provide 
timely notice of late payment

What do we do if an employee defaults on her 

“pay-as-you-go” payment option during FMLA leave? ?
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• Other areas of potential pitfalls:
• Notification of employees on FMLA of plan changes at open 

enrollment

• Treatment of ancillary coverages
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• If the payment exceeds federal or state garnishment or 
withholding rules, then employer does not have to provide the 
coverage

• No obligation to cover if employee is not eligible or still in 
waiting period

• Maintain and follow written procedures
• Provide same communication to alternate recipient

Does our plan have to cover the child even if employee 

can’t pay for it? ?
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• No.  You will need to postpone that spring cleaning 
until 7 years from the end of the plan year.  Try 
cleaning out the pen drawer instead!

We are doing “spring cleaning” in the office. 

Can we dispose of information relating to last year’s 

benefits enrollment? ?
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• No!

Can we post information on employees’ medical 

conditions on the lunch room bulletin board? J
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• Security Official

• Hands-off vs. hands-on PHI handling

• HIPAA Privacy Notice

• Business Associate Agreements

• Plan document amendments

• HIPAA-secure communication platform with vendors

• Administrative, Physical & Technical Safeguards
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• Risk analysis

• HIPAA-secure communication platform with vendors

• Administrative, Physical & Technical Safeguards
ÁSome are required, some are addressable

ÁHIPAA security guides from CMS:

www.cms.hhs.gov/EducationMaterials/04_SecurityMaterials.asp
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For  more information:

Email your specific questions to:  GBSwa.info@ajg.com

Download this presentation at:  

www.GBSOffers.com/ComplianceChecklist


